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RECOVMENDED ORDER

On June 29, 2001, a final admnistrative hearing was held
in these cases before J. Lawence Johnston, Admi nistrative Law
Judge (ALJ), Division of Adm nistrative Hearings (DOAH). The
heari ng was conducted by tel evideo connecting hearing |ocations
in Tall ahassee and Fort Myers, Florida.
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STATEMENT OF THE | SSUE

The issue is whether the Departnment of Environnental

Protection (DEP) should revoke two consents of use issued to the



Lays for construction of an exenpt dock on Cayo Costa Island
near Pelican Bay in Lee County.

PRELI M NARY STATEMENT

On January 18, 2001, DEP gave notice of intent to revoke
the Lays' two consents of use. The next day, the Lays requested
adm ni strative proceedi ngs, which were referred to DOAH on
April 25, 2001. (The reason for the delay is not clear fromthe
record.) At DOAH, the two cases were consolidated and set for
final hearing on June 29, 2001. Later, final hearing was
converted to tel evideo.

At final hearing, DEP called Mark MIler, its environnental
manager in the subnerged | ands and environnental resources
programin DEP's South District office in Fort Myers, Florida.
DEP al so had DEP Exhibits 1-16 admitted in evidence. The Lays
testified in their own behal f and had Respondents' Exhibits 1,

A C E G H and | (the latter being photographs filed after
the hearing) admtted in evidence. DEP recalled MlIler in
rebutt al

DEP ordered a transcript of final hearing, and the parties
were given ten days fromfiling of the transcript in which to
file proposed recormmended orders (PRGs). The Transcript was
filed on July 9, 2001. Only DEP filed a PRO, which has been

consi der ed.



FI NDI NGS OF FACT

1. In spring 2000, after contracting to purchase Lots 16
and 17 in the Cayo Costa Subdivision on Cayo Costa Island in Lee
County, but before closing, the Lays contacted Peggy G ant, an
environnental specialist in DEP's South District office in Fort
Myers, Florida, to inquire whether it would be possible to
construct a single-famly dock on and over soverei gn subnerged
| and owned by the State of Florida in a | agoon west of Pelican
Bay. The Lays testified without contradiction that, in making
their inquiry, they showed Grant a boundary survey of the
property. The boundary survey showed that there was a strip of
road easenent above the nean high water (MHW |ine east of al
of Lots 16 and 17 except for the extrene sout heast corner of the
lots. According to the Lays, again w thout direct
contradiction, Gant told themthat it would be possible to
construct a dock into the | agoon because the lots were riparian
to the lagoon at | east at the southeast corner. It was not
clear fromthe evidence whether Gant told the Lays that their
dock could emanate fromparts of their lots other than the
sout heast corner. The Lays subsequently cl osed on the property.

2. On July 12, 2000, the Lays filed a consolidated
application for exenption fromthe need to obtain an
environnmental resource permt and for consent of use for a 208

square-foot single-famly dock emanating fromthe easternnost



poi nt of the boundary between Lots 16 and 17--a point from which
t he dock woul d have to traverse approxi mately 10-15 feet of |and
above MHW desi gnat ed as roadway easenent on the boundary survey.

3. The Lays testified that the boundary survey was part of
the application, but no boundary survey was contained in DEP s
files, and it is found that the application did not include the
boundary survey. It is found that the Lays, in testifying as
they did, confused the application subnmssion with the inquiry
of Peggy Grant in spring 2000. There was no other information
in the application indicating a road easenent or the |ocation of
MHW

4. After the Lays filed their application, DEP |ocated the
site on an aerial produced by DEP's Geographic Information
System and conducted a site visit. During this phase, DEP and
the Lays focused on minimzing inpact on nmangroves bordering the
| agoon. Negotiations ensued, and the Lays eventually agreed to
submt additional information down-sizing their proposed dock to
58 square feet. The revised application was granted on
August 21, 2000, under DEP File No. 36-0172390-001.

5. The consent of use included General Consent Conditions.
Among ot her things, they stated: "The Letter of Consent
associated with these General Consent Conditions as well as
these conditions thenselves are subject to nodification after

five (5) years in order to reflect any applicable changes in



statutes, rule or policies of the Board [of Trustees of the

I nternal |nprovenent Trust Fund] or its designated agent [DEP]."
There were no other conditions or statenents regarding

nodi fication or revocation of the consent of use.

6. After obtaining their exenption and consent of use, the
Lays realized they needed a | arger dock. On Septenber 11, 2000,
they applied for an exenption and consent of use for a 114
square-foot single-famly dock. The Lays concede that the
boundary survey was not included in this application. This
application was granted on Cctober 14, 2000, under DEP Fil e No.
36-0172390-002. It included the same Ceneral Consent Conditions
as the first consent of use for the 58 square-foot dock and no
ot her conditions or statements regardi ng nodification or
revocation of the consent of use.

7. The Lays next approached Lee County for a permt for
their dock. They showed Lee County their DEP exenption and
consent of use and their boundary survey. On Novenber 13, 2000,
Lee County inforned the Lays that the County permt could not be
i ssued due to County setback requirenents fromthe road easenent
shown on the boundary survey. The Lays then asked for
consi deration of a variance fromthe setback requirenents or
vacation of the road easenent (which clearly could serve no

pur pose or be of any use as a road).



8. At that point, the County referred the matter to the
County Attorney's office for a I egal opinion. On Decenber 29,
2000, a nenorandum opi nion was prepared to the effect that the
road easenent, if inplicitly offered for dedication by filing of
the Second Revised Plat of Cayo Costa Subdivision in the early
1910's, was never accepted by the County. The County surm sed
that the road easenent belonged to the State of Florida. For
that reason, no setback requirenments froma road easenent
applied, and the County permt could be issued.

9. The Lays were informed of the County's legal opinion in
early January 2001. They were told that the County inforned DEP
of the |l egal opinion and the boundary survey and that the Lays
coul d expect to receive their County permt shortly.

10. Wen DEP was inforned about the County's | ega
opi nion, DEP had a copy faxed to its O fice of General Counse
in Tal |l ahassee on January 12, 2001, along with a copy of the
boundary survey. Upon review of the docunentation, DEP cane to
the conclusion that the Lays were not riparian owners at the
poi nt of their proposed dock (at the southeast corner of Lot 16
and northeast corner of Lot 17) as a result of the road
easenent. On January 18, 2001, DEP gave the Lays notice of
DEP's intent to revoke both consents of use (for the 58 and 114

squar e-f oot docks).



11. DEP takes the position not only that it did not have
t he benefit of the boundary survey in either application for
exenption and consent of use but also that it accepted at face
val ue the representations in the applications that the Lays were
ri pari an owners where they proposed to build their dock.
Actual ly, the Lays' applications did not contain explicit
representations to riparian owership. But they did state that
the Lays owned "the property described,” or had "legal authority
to all ow access to the property,” and did list only "Florida
Department of Parks and Recreation"” as the only adjoining
property owner. In addition, they inplicitly represented
entitlement to the exenptions and consent of use applied for.

CONCLUSI ONS OF LAW

12. Since DEP seeks revocation of exenptions and consents
of use issued to the Lays, DEP has the burden to prove | egal
grounds for revocation by preponderance of the evidence. See

Balino v. Dept. of Health & Rehabilitative Servs., 348 So. 2d

349 (Fla. 1st DCA 1977).

13. DEP cites no statutory or even rule authority for
revocation of a consent of use issued under Rules Chapter 18-21.
(Rule citations are to the current Florida Adm nistrative Code.
Statute citations are to sections of the 2000 codification of

Florida Statutes.) Contrast Wal ker v. Dept. of Business and

Prof. Reg., 705 So. 2d 652 (Fla. 5th DCA 1998); Libby



| nvestigations v. Dept. of State, Div. of Licensing, 685 So. 2d

69 (Fla. 1st DCA 1986); Bill Salter Qutdoor Advertising, Inc. v.

Dept. of Transp., 492 So. 2d 408 (Fla. 1st DCA 1996); Farzad v.

Dept. of Prof. Reg., 443 So. 2d 373 (Fla. 1st DCA 1983).

14. DEP's PROiIinplies that Rule 62-343.140(1) states

grounds for revocation of the Lays' consents of use. It
provi des: "The Departnent shall revoke or suspend a permt when
necessary to protect the public health, safety or welfare." But

Rul es Chapter 62-343 applies to environnental resource permts,
not to consents of use of sovereign subnmerged | ands. Although
(in accordance with Sections 373.427 and 253.77(2) and Rul es 62-
110. 106 and 62-312. 065) DEP conbi ned the processing and review
of applications for both exenptions under Rules Chapter 62-343
and consents of use under Rul es Chapter 18-21, this was done for
adm ni strative conveni ence and efficiency. It did not make
exenption rules apply to consent of use applications (or vice
versa).

15. Assum ng Rul e 62-343.140(1) applied and established
t he grounds for revocation of consents of use, DEP failed to
prove that revocation of the Lays' consents of use is "necessary
to protect the public health, safety or welfare.”

16. In DEP v. Brotherton and Sportsman's Lodge Devel opnent

Corp., DEP OGC Case No. 96-2581, DOAH Case No. 96-6070 1997 W

594059, (Fla. Dept. Env. Prot. 1997), DEP addressed the



authority of an agency to nodify final orders under somewhat
anal ogous circunstances. There, DEP s predecessor agency, the
Departnent of Environnental Regul ation (DER), issued Brotherton
an exenption to repair a dock. Brotherton clained ownership
based on a warranty deed to a condom niumunit, together with an
undi vi ded share in the common el ements of the Condom ni um
including "itens of personal property . . . including the
private dock |located thereon.” 1In giving this warranty deed,
Brotherton's seller relied on a letter fromthe seller’'s
predecessor in title that "[y]our boat dock will remain

per manently assigned to your unit as a limted comon el ement
reserved for use by your unit" in consideration of execution of
amended Condom ni um docunents. I n exenpting the dock, DER
notified Brotherton that "the exenption determ nation may be
revoked 'if the basis for the exenption is determned to be

materially incorrect.'” 1d. at page 2. Wiuen the effectiveness
of the conveyance of the dock to Brotherton was questioned, DEP
sent Brotherton a |letter revoking Brotherton's exenption. But
in the Final Order, DEP rejected the |letter based on the

doctrine of "admnistrative finality."

17. In the Brotherton Final Oder, DEP stated at pages 4-

In the | andmark case of Peoples Gas
System Inc. v. Mason, 187 So.2d 335 (Fl a.
1966), the Florida Suprene Court recognized



t hat adm nistrative agencies have i nherent
authority to nodify prior final orders still
under their control where it is denonstrated
that such nodification "is necessary in the
public interest because of changed
circunstances.” Id. at 339. Nevertheless,
in the Peoples Gas opinion, the court cited
a line of cases holding that this inherent
authority of an adm nistrative agency to
nodify a prior final order is a limted one
and concl uded that:

The effect of these decisions is

that orders of adm nistrative

agenci es nust eventually pass out

of the agency's control and becone

final and no | onger subject to

nodi fication. This rule assures

that there will be a term nal

point at which the parties and the

public may rely on a deci sion of

such an agency as being final and

di spositive of the rights and

i ssues involved therein. This is,

of course, the sane rule that

governs the finality of courts.

It is as essential with respect to

orders of adm nistrative bodies as

wi th those of courts.

ld. at 339.

The court concluded in Peoples Gas that
an attenpted nodification by the Public
Service Conm ssion of a final order four
years after it was entered was i nproper
based on the rule of finality of
adm ni strative orders. This rule of
"adm nistrative finality" was |ater
reaffirmed in Austin Tupler Trucking, Inc.
v. Hawkins, 377 So.2d 679 (Fla. 1979). 1In
the Austin Tupler case, the court held that
to allow the Public Service Conm ssion to
revisit the issues decided in a final order
entered two years earlier would "contravene
the sound principles of finality enunci ated
in People's Gas.” [FN9] 1d. at 681.

In this adm nistrative proceeding, the
primary reason given for the Departnent's
attenpted revocation of DER s 1993 Letter of

10



Exenpti on No. 092309393 was that the
informati on submtted by Brotherton in his
1993 application "has been determ ned to be
materially incorrect” in that:

I n paragraph 14. A 1. of the

application you state that you are

the record owner or the record

easenment hol der of the property.

The Warranty Deed provided by you

does not indicate evidence of the

above. (DEP s Exhibit 4)

It is undisputed that Brotherton did
represent in his 1993 exenption application
formsubmtted to DER that he was "the
record owner ... of the property on which

t he proposed project is to be undertaken, as
described in the attached | egal docunent."”
It is also undisputed that the attached

| egal docunent (copy of an executed and
recorded warranty deed) purported to convey
to Brotherton fee sinple title to

Condom nium Unit No. 5, together with title
to the dock in question as personal
property. (DEP Exhibit 3, attachnent "A").
The specific nature of the record ownership
interest received by Brotherton in the

upl and property adjacent to the dock,
however, is unclear fromthe face of the
warranty deed attached to his application.

[ FN10]

Even assunming that the warranty deed
attached to Brotherton's 1993 application
did not substantiate that he had sufficient
record ownership interest in the dock and
adj acent uplands to be entitled to the
requested regul atory exenption/ consent of
use determ nation, these purported property
title defects were readily apparent on the
face of this deed. [FN1l1l] Thus, the record
in this case does not denonstrate that the
Departnment's attenpted revocation of DER s
Letter of Exenption No. 092309393 is based
on critical new y-di scovered evi dence not
included in Brotherton's 1993 exenption
appl i cati on package.

There are no allegations or proof in
this proceeding that Brotherton willfully

11



falsified any representations in the
application fornms and supporting docunents
filed with DER in 1993. Neither are there
any allegations or proof that Brotherton
wi Il fully conceal ed from DER rel evant
i nformati on adverse to his exenption
application. |If there were allegations and
proof in this case of such willful
m sconduct on the part of Brotherton, this
may have been sufficient to support the
propriety of the Departnent's prelimnary
action in 1996 seeking revocation of DER s
1993 reqgul atory exenption/ consent of use
determ nation

The Department's |egal position
t hroughout these proceedings inplies that
DER di d not conduct an adequate review of
Brotherton's application in 1993 with
respect to his consent of use request. The
Departnent's contention suggests that DER
ei ther overl|l ooked or m sconstrued the
provi sions of Rule 18-21.004(3)(b), Florida
Adm ni strative Code, in granting the consent
of use to Brotherton. | decline to rule on
the nerits of such a proposition based on
the "adm nistrative finality" doctrine
di scussed above.

18. Conparing this case to the Brotherton case, DEP
contends essentially that the Lays' applications were
"materially incorrect.” While the alleged defects in the
applications were not "readily apparent on the face of" the
applications, neither is there any evidence that the Lays
"W llfully falsified any representations in the application
forms and supporting docunments”™ or "willfully conceal ed from DEP
relevant information adverse to [their] exenption
application[s].” Wile the facts in this case are not identi cal

to those in Brotherton, it is concluded that the consents of use

12



in this case, like the exenption in Brotherton, should not be
revoked, based on the "administrative finality" doctrine
di scussed above.

19. Beyond the doctrine of "admi nistrative finality," it
is concluded that DEP did not prove that the representations in
the Lays' applications were false. Under Florida law, "in the
absence of a contrary show ng," conveyance of Lots 16 and 17
included title to the centerline of the road east of the Lays'
property, subject to the easenent dedicated to Lee County by
platting of the Cayo Costa Subdivision in the early 1910's; and,
since the County either did not accept or has abandoned the road
easenent, the Lays own to the centerline of the road easenent

free and clear of any easenment. See Smth v. Horn, 70 Fla. 484,

489, 70 So. 435, 436 (1915); Calvert v. Mrgan, 436 So. 2d 314

(Fla. 1st DCA 1983). DEP did not prove that MHWis to the west
of the centerline of the platted road easenent at the point of
the Lays' proposed dock.

20. As suggested by Smth v. Horn, it was possible for the

conveyance of Lots 16 and 17 fromthe owner who platted the Cayo
Costa Subdi vision to have excluded title to the road easenent
(or to have retained a reversionary interest). |If so, the Lays
woul d not own to the centerline of the road easenent. See

Servando Bldg. Co. v. Zimernman, 91 So. 2d 289, 291-292 (Fla.

1956); Peninsula Point, Inc. v. South Georgia Dairy Co-op, Inc.,

13



251 So. 2d 690, 692-693 (Fla. 1st DCA 1971). But DEP did not
prove that the deeds to Lots 16 and 17 incl uded such a

provi sion. For that reason, DEP did not prove that the Lays do
not own to the centerline of the platted road easenent and did
not prove any m srepresentations in the Lays' applications for
consent of use.

21. Finally, in Bd. O Trustees of Internal |nprovenent

Trust Fund v. Barnett, 533 So. 2d 1202, 1206-1207 (Fla. 3d DCA

1988), the court approved a | ower court conclusion of |aw
rejecting a contention that "rights acquired fromthe State in
its proprietary capacity may be revoked at any tinme before the
hol der changes his position in reliance on the right." DEP
properly has not taken such a position in this case. (Nor did
DEP prove that the Lays did not change position in reliance on
t he consents of use.)

RECOMVIVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat DEP enter a final order: (1) disapproving
DEP's notice dated January 18, 2001, of intent to revoke the
Lays' two consents of use; and (2) dismissing this
adm ni strative proceeding in which DEP seeks revocation of its

two consents of use.

14



DONE AND ENTERED this 14th day of August, 2001, in

Tal | ahassee, Leon County, Florida.

J. LAVWRENCE JOHNSTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 14th day of August, 2001.

COPI ES FURNI SHED,

Francine M Ffol kes, Esquire
Departnent of Environnental Protection
3900 Commonweal t h Boul evard

The Dougl as Building, Mil Station 35
Tal | ahassee, Florida 32399-3000

John and Janet Lay
3901 Sout hwest 27th Court
Cape Coral, Florida 33914

Kathy C. Carter, Agency Cerk

O fice of General Counsel

Depart nment of Environnental Protection

3900 Commonweal t h Boul evard, Mail Station 35
Tal | ahassee, Florida 32399-3000

Teri L. Donal dson, General Counse

Departnment of Environnental Protection

3900 Commpnweal t h Boul evard, Mail Station 35
Tal | ahassee, Florida 32399-3000
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David B. Struhs, Secretary

Departnent of Environnmental Protection
3900 Commonweal t h Boul evard

The Dougl as Bui | di ng

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recomended Order. Any exceptions to
this Recormended Order should be filed with the agency that wll

issue the final order in this case.
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